CAMBRIDGE AND PETERBOROUGH CROWN COURT

PROTOCOL FOR CASES WHERE EVIDENCE IS GIVEN PURSUANT TO SECTION 28 YJCEA 1999

THIS PROTOCOL APPLIES TO BOTH PROSECUTION AND DEFENCE

Introduction
The purpose of this protocol is to ensure that everyone with a role to play in cases where evidence is or might be given in accordance with section 28 of the Youth Justice and Criminal Evidence Act 1999 (“s.28”) is clear about their responsibilities, and about what they can expect from others involved in the process.  
It is essential that everyone involved in these cases at this court is familiar, or makes themselves familiar, with this protocol as soon as they become involved in a case where it is identified that a section 28 application is likely to be made.
The Court is aware that given the current shortage of counsel, on occasion it is necessary for the CPS to instruct counsel who are not RASSO approved to conduct RASSO PTPHs.  Counsel in that position must ensure that they are fully up to speed with this protocol and the requirements of CPD 6.3.
The protocol is not intended to undercut in any way the provisions of the 1999 Act or the relevant Criminal Practice Rules (“CPR”) and Directions (“CPD”).  If there is any conflict between this protocol and the Act, the CPR or the CPD, the latter of course takes precedence.  Anyone who thinks they have identified such a conflict should draw it to the attention of the lead section 28 judges, at present HHJ Lowe at Peterborough, and HHJ Grey at Cambridge.
Any suggestions for alterations / additions should please be sent in the first instance to the dedicated section 28 staff member at Cambridge (Sharon Janes) or Peterborough (Fariah Quzoom).

Identification of section 28 cases; making the application; other matters to be addressed before the PTPH
The Crown is reminded of the need to identify potential section 28 cases at the earliest possible stage and that, at least five working days before the PTPH, they must serve both the transcript of the ABE interview and the application for special measures by way of ABE + section 28 cross-examination.  The defence must be in a position to respond to the application at the PTPH.  In cases where no application has been made in time or at all, the Crown may be required to explain why the CPD have not been complied with.
The Crown must identify cases where there is or may be third party material at the very earliest stages and ensure that any necessary application for a witness summons for such material is served before the PTPH so that it can be ruled upon at that hearing.  
The Crown must also identify before the PTPH whether, in any case, there is particular reason for the section 28 recording to take place at Peterborough or Cambridge, e.g. significant travel issues for the witnesses.  

Likely orders at the PTPH
· NB: The parties MUST approach the List Officer before the PTPH commences and identify agreed dates for the GRH, section 28 recording and trial.  If dates cannot be agreed, the parties must have identified possible dates so that the judge can rule on which to choose. If that has not been done, the judge will rise or move on to further hearings until it has been.  Trying to agree multiple dates with the clerk on the phone to the List Office wastes a huge amount of time.
The particular orders made at the PTPH are of course a matter for the judge hearing each individual case.  However, the parties should in most cases expect those orders to include the following:
· Service of prosecution case and initial disclosure to be required within 50 days of sending (so within three weeks of the PTPH);
· Fixing a separate date for the Ground Rules Hearing (“GRH”) and the section 28 recording in all but the very simplest cases.  Where there are multiple witnesses and / or the involvement of an intermediary, the default position will be always to list separate hearings for the GRH and the section 28 recording.
· Typically, the court will aim to fix the GRH for shortly after the Stage 2 date with the section 28 date around one week later.
· Fixing a date for each witness using the section 28 procedure to refresh their memory by viewing their ABE video;
· Fixing a date for service of any bad character and / or section 41 YJCEA application, which must be argued and ruled upon at the GRH;
· Fixing dates for submission of intermediary report by Crown and GRH form by defence (including proposed questions / topics of questioning where the judge requires this);
· Identification of trial judge.  The Court will always endeavour to ensure that the same judge deals with the GRH, section 28 recording and the trial, but that will not always be possible.  Only in exceptional circumstances will different judges conduct the GRH and the section 28 recording.
· Cambridge & Peterborough are now taking cases from the Stevenage committal path.  We will try always to list section 28 cases from Stevenage at Cambridge.


Familiarisation visits
The arrangements for such visits must without fail be made with the dedicated section 28 staff member at the court concerned or such other staff members as may be allocated in their absence.  There are to be no familiarisation visits that have not been agreed with one of those members of staff.   There are several reasons for this, which include: ensuring that the visit is booked on an appropriate day, bearing in mind the need to ensure that witnesses do not attend on the same day as a defendant attending a pre-trial hearing (which has happened); that a key part of the visit is to introduce the witness to the live link technology and neither Witness Services nor witness support are permitted to use that equipment; and that the court staff will be able to introduce the witness to the usher who will be assisting them on the day they give evidence. 

Problems arising between PTPH and GRH and / or section 28 date
It is recognised that difficulties may arise in adhering to timetables for any number of reasons.  While the court expects the parties to adhere to timetables unless there is very good reason not to do so, when there are problems that may impact the effectiveness of either the GRH or the section 28 recording date, it is imperative that the court Case Progression Officer (“CPO”) and / or the allocate judge is alerted immediately.  The parties are reminded that this is a requirement of the CPD.  Failure to do so, particularly if it leads to the section 28 date having to be pushed back when earlier intervention could have avoided this, is not acceptable.

The GRH
The court will of course deal with all usual matters, such as the appropriateness of particular questions and topics for cross-examination and any applications such as section 41 and bad character.  The court will also want to address the following:
· Confirmation that each witness giving evidence using this procedure has had both a familiarisation visit and an opportunity to watch their ABE or, if that has not yet happened, confirmation of exactly when and where these things are going to happen before the section 28 recording date;
· Confirmation of, first, who is going to be with the witness when they are waiting before the hearing and, secondly, of exactly who is going to be sitting in the video link room with the witness while they give their evidence.  The court will normally expect no more than two people to be in the room along with the witness, typically the dedicated section 28 staff member and the intermediary or, if there is no intermediary, a member of Witness Service staff.  Any proposed departure from this must be raised with the Judge at the GRH.  Any suggestion, from any individual or agency, that anyone else should be with the witness at that time must be placed before the allocated judge for consideration before it is acted upon;
· Where more than one witness will be attending for section 28 cross-examination on a single day, this can give rise to concerns about witness contamination.  Such witnesses will often be from the same family unit and they may be travelling to and from court together.  In all such cases, the Crown must have prepared, before the GRH, a clear plan for where each witness is going to wait before they give their evidence and with whom; and where and with whom they will wait after their evidence is concluded to ensure that they have no opportunity to speak to later s.28 witnesses before all that evidence is finished.   The Crown should speak to the court’s dedicated s. 28 staff member to discuss the practicalities of any such arrangements.  
· Counsel should ensure that they leave their names and contact details on the DCS file sidebar.

The section 28 recording date
When prosecution counsel introduces themself to the witness/es in the usual manner, they should check each witness’s preferences for whether judge and counsel should wear wigs and gowns, as this may have changed.
In cases where the judge and all counsel go to introduce themselves before the start of the hearing, that is not an opportunity for others involved in the case to enter the witness waiting room as well.  There have been previous hearings where, at the same time as judge and counsel, other individuals from the police / CPS / Crown / defence solicitors have entered the waiting room, overwhelming the witness with the sudden arrival of multiple new faces, only three of which they were expecting.  That must not happen. 
If there has been any change in counsel, new counsel must leave their name and contact details on the sidebar.
The judge will have taken a note of the cross-examination and will normally upload this to the DCS after the hearing to assist the parties.

After the section 28 recording date
Orders will have been given for edits to the Recording.  The section 28 staff member at the relevant court centre must be copied in to any emails regarding these.
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